JUDGE DAVID L

BAZELON
I , CENTER
FOR MENTAL HEALTH LAW

Board of Trustees

Eve Hill, Esq., Chair
Brown Goldstein Levy LLP

Christopher Fregiato, Esq., Treasurer

Bank of America

Dana Bazelon, Esq., Secretary
District Attorney’s Office of
Philadelphia

Maria Rodriguez, Past Chair
Vanguard Communications

David Apatoff, Esq.
Arnold & Porter Kaye Scholer LLP

Eileen A. Bazelon, M.D.
Drexel University College of
Medicine, Department of Psychiatry

Joyce Bender
Bender Consulting Services

Don Bersoff, Esq., Ph.D.
Drexel University School of Law

Myesha Braden, Esq.
Alliance for Justice

Rachel Molly Joseph, Esq.

DC Child and Family Services Agency

Sara Kenigsberg
Video Producer & Photographer

Nancy Lane, Ph.D.
Brandeis University, Heller School

Elizabeth B. McCallum, Esq.
Baker & Hostetler LILP

Margaret E. O'Kane
NCQA

Harvey Rosenthal
NYAPRS, Inc.

Elyn R. Saks, Esq., Ph.D.
University of Southern California,
Gould School of Law

Joshua Verdi, Esq.
Highmark

Sarah Vinson, M.D.
Lorio Psych Group

Glenda Wrenn, M.D., MSHP
180 Health Partners

1090 Vermont Ave NW Suite 220

June 7, 2021

Robinsue Frohboese

Acting Director

Office of Civil Rights

U.S. Department of Health and Human Services
200 Independence Avenue S.W.

Washington, D.C., 20201

Dear Acting Director Frohboese:

The Bazelon Center for Mental Health Law writes to highlight a particular
application of disability-based discrimination that merits inclusion in
regulations implementing Section 1557 of the Affordable Care Act. The
Bazelon Center is a national non-profit legal advocacy organization that
advances equal opportunity for individuals with mental disabilities in all
aspects of life, including health care, community living, employment,
education, housing, parental and family rights, voting, and other areas.

We urge that new regulations implementing Section 1557 include greater
clarity on how the benefit design of health care coverage may discriminate
based on disability. While there are a variety of ways in which benefit
design may discriminate based on disability, including through
discriminatory utilization management criteria, benefit exclusions that target
a particular disability, and adverse tiering of prescription drugs, all of which
we hope will be addressed in the Section 1557 regulations, we would like to
bring to your attention how health coverage benefit design may discriminate
based on disability by creating needless segregation of people with
disabilities.

As the U.S. Supreme Court has recognized, needless segregation is a form of
disability-based discrimination. Olmstead v. L.C., 527 U.S. 581 (1999). In
fact, unnecessary segregation has impacted the lives of people with
disabilities in ways that are as significant, if not more so, as other forms of
disability-based discrimination in health care. Benefit design decisions can
result in the needless segregation of people with disabilities, including by
depriving them of the opportunity to receive needed services in integrated
settings and offering those services only in segregated settings. Thus, it is
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important that regulations implementing Section 1557 prohibit covered entities from taking
actions that result in the segregation of people with disabilities, including:

covering a service or item for individuals in institutional or other segregated settings but not
covering the same service or item for individuals living in their own homes or other
community settings;

covering a service or item in greater amounts for individuals in segregated settings;

setting higher reimbursement rates for a service or item for individuals in segregated settings
than for the same service or item for individuals in community settings;

failing to ensure an adequate network of providers available to provide community-based
services such that individuals with disabilities must receive the services they need in
segregated settings due to the unavailability of community-based services;

making Essential Health Benefits coverage decisions that result in people with disabilities
being served in segregated settings rather than community-based settings (for example,
failure to cover services essential for people with disabilities to live in community-based
settings would violate Section 1557 if it results in individuals being served in segregated
settings such as hospitals, nursing facilities, ICF/DDs, or board and care homes, and covering
the services to support them in integrated settings would not be unduly expensive);

setting reimbursement rates for Essential Health Benefits in a way that results in individuals
with disabilities being served in segregated settings rather than appropriate community-based
settings.

Thank you for your attention to this important issue. We are encouraged that OCR will be
undertaking a new rulemaking process and are hopeful that people with disabilities will be able
to exercise the rights that Congress afforded them in Section 1557 of the ACA.

Sincerely,

Jennifer Mathis
Director of Policy and Legal Advocacy
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